Boulder Zoning Process Memo #8

TO: Boulder Planning Commission; Curtis Oberhansly, Zoning Administrator; Mayor Steve Cox
FROM: Lee Nellis, FAICP
DATE: August 5, 2020

SUBJECT: Proposed Zoning Ordinance Amendments
This memo conveys the draft zoning ordinance amendments we have been discussing along with the checklists (which are administrative forms, not technically part of the ordinance) needed to use the amendments. This obviously requires a close reading by all of you before you decide to schedule a hearing on the amendments.
Additions to the Home Business and Commercial Standards
Accessory Dwellings. I didn’t think of this until I began integrating the use table into these proposed amendments, but adding accessory dwelling makes the draft Commercial Use Standards more complete. Beyond making it clear that accessory dwellings are permitted, it also seems worth considering encouraging the provision of affordable accessory dwellings for employees. See new item 18 in the draft Commercial Use Standards.
Solid Waste. Solid waste disposal is typically addressed for all uses at some point in local land use regulations, but not in Boulder’s. Chapter 10 only addresses hazardous wastes. See new item 8 in the proposed Home Business Standards and new item 13 in the draft Commercial Use Standards.

Restaurants. The definition of restaurant in the ordinance was essentially a standard. And a problematic one. Banning drive-throughs is reasonably defensible and was done in the draft Commercial Use Standards. The rest, while I agree with it, is not as easily defended. Towns can’t regulate tenure, which is to say that if Burger King (for example) wants to buy land and operate a restaurant in Boulder following the same rules as an independent restaurant, the Town couldn’t stop it. The Town can address the standardization issues raised here, though not in a definition, as long as it is aware that doing so may invite a legal challenge. See new item 17 in the draft Commercial Use Standards.
Finally, I added language tying the standards to the enforcement provisions of Chapter 8. This was not strictly necessary but makes it easier for a person interested in establishing a home business or commercial use to find most of the information they need in one place.

Notes
Having worked through the Table of Uses and associated definitions (many of which were more standard than definition), here are some notes.
· I did not integrate bed and breakfast inns or short-term rentals into the standards for home businesses. That may be desirable in the future, but the Town has worked through these issues recently and it will be better to wait until experience suggests the need for revisions.
· Community (farmer’s) markets and farm stands are typically addressed as temporary, not conditional uses, as are food trucks. I did not anticipate the specific needs of these uses. I can, but suggest that setting specific standards for this type of temporary use would be a better approach. 

· I did not include the detailed proposed standards for “developed campsites” (a new use, not found in the current ordinance). Instead, I suggest creating a new chapter that includes these, RV parks, and guest ranches. Moving RV parks out of Chapter 10 would make it more usable (as would placing signs in a separate chapter). I recommend getting past the draft offered here, then tackling these topics.

· I am not proposing changes to definitions that are not more or less directly required to support the work we have done or that were not proposed by the group working on the use table. Changes to other definitions may be desirable, but are beyond the scope of this work, so far.

· I do not recommend making the proposed distinction between major and minor home businesses. Boulder is small enough that taking them all through the CUP process is reasonable and their having a CUP will make enforcement easier.

· Many of the standards – limiting the number of deliveries, limiting the number of employees for specific times, etc. – that were proposed for home occupations would be essentially unenforceable even in a larger jurisdiction with a full-time staff (I speak from experience). 

· I have included the critical standard – number of vehicles on the premises – in the overall standards for home businesses and eliminated the definition of “home mechanic service.”

· The proposed definition of “light manufacturing” is a set of standards. The draft standards in this memo address the nuisance potentials it lists. They do not address the number of employees – which can change daily - or details of industrial processes, regulation of which tends to be difficult. For example, this proposed definition bans assembly lines. But what if someone starts a gift basket business, fully enclosed, not even a sign outside, employing a handful of folks during the holidays mostly, and sets up a process in which one person puts honey in the package, another puts in spices, etc. That’s an assembly line. We could pull the examples used here into the general plan, where they can help provide general guidance, but regulating at this level of specificity is not practical.

· The definition of “recreational facility” seems to be aimed at large places of assembly (recreational or not). The scale of these is limited by the parking space limitation in the draft standards. 
What Remains to Be Done?
We have a good basis for moving ahead to a public hearing. Only one significant question about commercial development remains.
How does the Town deal with commercial building design? The “jarring disharmonies” language in Chapter 10 means you can’t ignore this. I also found a sneaky building design provision in Section 804 of the ordinance. You could eliminate those, leaving the question for another time. Alternatively, I could – as I described during one of our meetings – help the Town conduct a visual preference survey. That usually leads to agreement about a few straightforward design principles that could be added to the draft Commercial Use Standards. With or without that, we have plenty of content for a public hearing.
Then, What Should be Next?
As stated in the notes above, there is a cluster of related topics, including the new concept of developed campsites, proposed changes to the regulations for RV parks, and additional standards for guest ranches, that are important, but that ought to be a separate project because of the additional detail involved and the need for a different development review checklist to capture that detail. I don’t think it would take more than a couple of months to work through this next set of topics, then hold a more focused public hearing.
DRAFT Zoning Ordinance Amendments
Be it hereby resolved that the Boulder Zoning Ordinance is amended as follows. Deletions from the current text are stricken: deletion. Additions to the current text are underlined: addition.
Amend Chapter 6 – Establishment of Zoning Districts, as follows: 
Section 602 Zoning Districts Purpose:
5. 	Commercial District (C). Boulder Town provides the Commercial (C) District to allow a variety of retail commercial, office, and light industrial activities within the Town to meet the needs of residents and visitors, to provide employment opportunities for residents, and to strengthen and provide diversity to the local economy. As explained in 7.5 of the 2020 amendments to Boulder’s General Plan, this Commercial District is no longer in use. It is retained, however, to provide a regulatory framework for the uses that were approved within it.
Section 603 Table of Uses:

1. The Table of Uses (Table 1) identifies the uses allowed within each Zoning District of the Town. The Table of Uses identifies uses allowed as a Permitted Use (identified as “P” in the Table of Uses) for which only administrative permits are required, uses allowed as upon approval of a Conditional Use Permit (identified as “PC, Potentially Compatible” in the Table of Uses), and uses allowed as a Temporary Use (identified as “T” in the Table of Uses). The Table of Uses is accompanied by “Use Definitions identifying the definition for each use allowed by this Ordinance for the various uses may be found in Chapter 20.
2. All uses not specifically identified as either a Permitted Use, Potentially Compatible (permitted with a Conditional Use Permit), or Temporary Use within a zoning district are prohibited there, as are all or a uses that are not specifically identified or defined listed in Table 1. are hereby deemed to be Prohibited Use in the Zoning District. Table of Uses Cells that are left blank in the Table of Uses indicate the use is a prohibited Use in the particular zoning district, though the use may be allowed in other zone(s).

Section 604 Use Definitions: This section is repealed and the subsequent sections renumbered accordingly. The definitions formerly given here are moved to Chapter 20 so that all definitions are in one place. Amendments to the definitions are shown there. 

Amend Chapter 8 – Conditional Use Permits, as follows:

Section 801 Issuance and Purpose: A Conditional Use Permits (CUP) may be issued as provided by this ordinance for any of the uses identified as a Conditional Use Potentially Compatible in the Table of Uses adopted in Chapter 6. The purpose of the issuance of a Conditional Use permit is to allow the proper integration of uses that may be suitable only if such uses are designed, arranged, or conducted in a particular manner.

Section 802 Applications, Public Hearing Required, Planning Commission Authorized to Render Conditional Use Decisions:

1. All requests applications to establish for a CUP, as identified as a Conditional Use in the Table of Uses or to including the construct any associated buildings, shall be made on the application form provided by the Town and include be accompanied by a site development plan that complies with the requirements of Section 803, below, and any additional requirements of this ordinance. Applications that do not include a complete site development plan will not be accepted.

2. The Planning Commission is authorized to render a final decision on the issuance of applications for a CUP. Prior to rendering any final such a decision on the issuance of a CUP, the Planning Commission shall conduct a properly-noticed public hearing to receive comment and input on the application.

Section 803 Site Development Plan Requirements:

To be clear, subsections 1-10 remain as they are.

11. Commercial Site Development Plans shall also be required to provide include the other materials identified in Section 1013(1) Chapters 10, 21, and 22 of this ordinance.

Section 804 Conditions for Approval: Repeal Section 804 in its entirety, as it is replaced by Chapter 21 and 22. Renumber the sections that follow accordingly.

Section 805 804 Required Findings for Approval or Denial of a Conditional Use Permit Application by the Planning Commission:
1. As required by the Act, If the Planning Commission finds that the a proposed Potentially Compatible Use CUP application complies with all the requirements of this ordinance, specifically including the standards of Chapter 21 or 22, whichever is applicable, as adopted, and all other Land Use Ordinances and requirements, as applicable requirements, with or without reasonable conditions  being proposed, or may be imposed, to mitigate the reasonably anticipated detrimental effects of the proposed Conditional Use, it shall approve the application for a CUP shall be approved. 

Re the deleted language, if there are other requirements, they need to be incorporated into the zoning ordinance, at least by reference. It is both unfair and ineffective to make the Planning Commission and/or the applicant search for unnamed, but potentially applicable requirements. 

2. In approving a CUP, the Planning Commission may impose any conditions needed to ensure compliance with the applicable standards. All conditions imposed must be clearly designed to ensure compliance with a specifically cited standard or standards of this Ordinance.

3. Following the approval of a CUP Application by the Commission, with or without reasonable conditions, the Applicant may apply for any other necessary approvals, licenses, or permits necessary to implement the CUP approval.

4. As required by the Act, If the Planning Commission finds that the reasonably anticipated detrimental effects of a proposed Conditional Use cannot be substantially mitigated by the proposal or by the imposition of reasonable conditions to achieve compliance with this Ordinance, as adopted, and all other Land Use Ordinances and requirements, as applicable, a proposed Potentially Compatible Use does not comply with the standards of this ordinance, specifically including the standards of Chapter 21 or Chapter 22, whichever is applicable, the application for a CUP may shall be denied. If a CUP is denied by the Planning Commission, no other approvals, licenses, or permits shall be approved that are related to the proposed Conditional use shall be approved or issued.

Section 806 805 Revocation or Modification of a Conditional Use Permit: If there is cause to believe that grounds exist for revocation or modification of an approved conditional use permit, the Commission shall conduct a public hearing on the question of modification or revocation of a conditional use permit granted under the terms of this Ordinance. A CUP may be modified or revoked by the Planning Commission if the Commission finds following a properly noticed public hearing at which the Planning Commission finds that one or more of the following conditions exists:

1. The CUP was obtained in a fraudulent manner or there has been a significant change from the use as it was represented in the application for a CUP.

2. The use for which the CUP was granted has now ceased for at least six (6) consecutive calendar months.

3. The use is not in continuing compliance with one or more the applicable standards of this ordinance.
4. One or more of the conditions of imposed on the CUP has not been met.

Additionally, the Commission, following the public hearing, may modify the conditions under which a conditional use permit was originally approved if the Commission finds that the use or related development constitutes or is creating a nuisance.

Amend Chapter 12 – Sensitive Lands, Hillside, and Mesa Tops Protection Overlay District, as follows:

Section 1201 Purpose and Intent: The Sensitive Lands, Hillside, and Mesa Tops Overlay Protection District shall apply to all lands identified to be sensitive by this Section. This District identifies additional development requirements for areas identified as Sensitive Lands, Hillside, and Mesa Top areas. The uses allowed by the underlying or base zone zoning district shall still apply, except that no commercial uses shall be permitted.

Amend Chapter 20 – Definitions, as follows:
All definitions from Chapter 6 will be moved into Chapter 20, but only those, whether from Chapter 6 or that were already in Chapter 20, that will be edited or changed are shown here. Some new definitions are also included.
Absolute Standard. A standard adopted in Chapters 21 or 22 of this ordinance with which a proposed home business or commercial development must comply in order to receive a CUP.
Home Occupation Business: An activity carried out for gain by a resident and conducted entirely within the resident’s home and/or a separate building of no more than 750 square feet and is clearly incidental and accessory to the residential use of the dwelling or property and provided that the home occupation does not change the residential character of the residence and does not result in noise, vibration, light, odor, dust, smoke, or other air pollution noticeable at or beyond the property line, does not include any outside storage of goods, materials, or equipment, has no signage, complies with all required Federal and State licensing requirements, complies with all required Local licensing requirements.  A ‘home business’ is an industrial or commercial activity that is conducted in a dwelling or in an accessory structure that is appurtenant to a dwelling, and that complies with the standards of Chapter 21 of this ordinance.

Commercial is the generic term this ordinance uses to refer to the conduct of business, including, but not limited to, retail sales and the provision of services. By itself, this term tells one nothing about which commercial uses are or are not permitted. Please refer to the table of uses and standards established by this ordinance. Standards that apply to “commercial” uses apply to all of them, except when a specific use is specifically exempted. This term specifically encompasses more specific terms that were used in the ordinance prior to the 2020 amendments, including automotive care, commercial sales and services, professional offices, restaurant, and veterinary clinics.

Compatible. It is important to remember that compatible does not mean identical or even nearly the same. That two things are compatible means that they are able to exist together without conflict, that they are reconcilable. 

Home Child Care: Note that Utah State regulations provide the following exemptions for child care: License or Certificate and Background Check Not Required. (1) The following types of care do not require a child care license or certificate form, or the submission of background check documents to, the Department: (a) Care provided on no more than two days during any calendar week; (b) Care provided in the home of the provider for less than four hours per day, or for fewer than five unrelated children in the home at one time; (c) Care provided in the home of the provider on a sporadic basis only. 

Home Day Care: The care for children who are family and non-family members in an occupied dwelling, and complying with all State standards and licensing, by the resident of that dwelling at least twice a week for more than three (3) children, but fewer than nine (9) children. The total number of children being cared for shall include children under the age of four (4) years residing in the dwelling, who are under the supervision of the provider during the period of time the childcare is provided. When a caregiver cares for 20 only three (3) children under age two (2), the group size, at any given time shall not exceed six (6).

Renamed Residential Day Care Certificate.

Hotel: A building offering transient lodging accommodations to the public and which may provide additional services, such as restaurants, meeting rooms, entertainment, and recreational facilities. A hotel shall have no more than 30 guest rooms.

See Lodging.

Industrial is the generic term this ordinance uses to refer to the processing, manufacturing, assembly, and/or distribution of goods or products and/or the collection and processing of wastes. By itself, this term tells one nothing about which industrial uses are or are not permitted. Please refer to the table of uses and standards established by this ordinance. Standards that apply to “industrial” uses apply to all of them, except when a specific use is specifically exempted. The raising of crops or livestock is not industrial for the purposes of this ordinance. For the purposes of this ordinance, all industrial uses are regulated as commercial uses.

Intermediate Secure Treatment Facility/Program for Minors: A 24-hour group living environment for four (4) or more individuals unrelated to the owner or provider, and is established and operated as required by the standards and rules, as adopted by the Utah State Department of Human Services, governing the licensure of Intermediate Secure Treatment Programs, in a facility designed to physically restrict minors’ ability to leave the program at their own free will. An Intermediate Secure Treatment Facility/Program offers room and board and provides for or arranges for the provision of specialized treatment, rehabilitation, or habilitation services for children and youth. In secure treatment, each consumer is assisted in acquiring the social and behavioral skills necessary for living in the community.
Licensed Family Child Care: The care of children who are non-family members in an occupied dwelling. Utah State License Required (1) A person or persons shall be licensed under this rule if they provide child care: (a) in the home where they reside; (b) in the absence of the child's parent; (c) for 5 to 16 unrelated children; (d) for 4 or more hours per day; (e) on a regularly scheduled, ongoing basis; and (f) for direct or indirect compensation.

Lodging: A building or group of buildings containing guest rooms, some or all of which may have a separate entrance leading directly from the outside of the building with a garage or parking space located on the lot and designed, used or intended wholly or in part for the accommodation of automobile transients visitors. The facility Lodging places may provide additional services, such as restaurants, meeting rooms, entertainment, and recreational facilities. A lodging facility shall have no more than 30 guest rooms. Bed and breakfast inns and short term rentals are separately defined and regulated.

People come by motorcycle, bicycle, etc.

Motel: A building or group of buildings containing guest rooms, some or all of which have a separate entrance leading directly from the outside of the building with a garage or parking space located on the lot and designed, used or intended wholly or in part for the accommodation of automobile transients. A motel shall have no more than 30 guest rooms.

See Lodging.

Operating Hours. Operating hours include all hours a business is in operation, not just those when it is open to the public.

Public Uses and Utilities: A use operated exclusively by a public body or quasi-public body, such use having the purpose of serving the public health, safety or general welfare, and including recreational facilities, administrative and service facilities, and public utilities, including water and sewer facilities, gas and electricity facilities, recycling and waste management, cable television facilities and telecommunications facilities, but excluding airports and prisons. and animal control facilities. Proposed public facilities, including significant changes in, or additions to existing facilities require a CUP.

One wonders about the possible need for an airport or an animal shelter in Boulder. 

Recreational Facility: A place, either indoor or outdoor, designed and equipped for the conduct of sports and/or leisure-time activities. Emphasis shall be on public facilities, including multiple use community centers which have recreation as one of their primary purposes, but excluding race tracks, amusement parks, major sports arenas, exhibition areas and conference halls used primarily for commercial sports, spectator, or display activities.

Relative Standard. A standard adopted in Chapters 21 or 22 of this ordinance on which the performance of a proposed home business or commercial development receives a point score as part of the Planning Commission’s review of the application for a CUP. These standards are used to encourage or discourage certain development practices that are not absolute requirements, but part of the trade-offs that must be considered. A proposed development must receive a cumulative positive score on the relative standards in order to obtain a CUP.

Residential Day Care Certificate: The care for children who are family and non-family members in an occupied dwelling, and complying with all State standards and licensing. Utah State Certificate Required (1) A person or persons shall be certified as a residential child care provider under this rule if they provide child care: (a) in the home where they reside; (b) in the absence of the child's parent; (c) for 5 to 8 unrelated children; (d) for 4 or more hours per day; (e) on a regularly scheduled, ongoing basis; and (f) for direct or indirect compensation.

Residential Treatment Facility/Program: A 24-hour group living environment for four (4) or more individuals unrelated to the owner or provider and operated in accordance with the requirements of §62A-2-101,17, Utah Code Annotated, 1953, as amended, and the standards and rules, as adopted by the Utah State Department of Human Services, governing the licensure of Residential Treatment Programs. A Residential Treatment Facility/Program offers room and board and provides for or arranges for the provision of specialized treatment, rehabilitation, or habilitation services for persons with emotional, psychological, developmental, or behavioral dysfunctions, impairments, or chemical dependencies. In a Residential Treatment Facility/Program consumers are assisted in acquiring the social and behavioral skills necessary for living in the community in accordance with §62A-2-101,17, Utah Code Annotated, 1953, as amended. 

Residential Short-Term Rentals (RSTR): Occupancy of a dwelling on a single- family legal Lot of record by a transient Guest(s) renting the entirety of the dwelling, or any portion thereof, for any period between 1 to 29 consecutive nights pursuant to a Conditional Use Permit (CUP).

Residential Support Facility/Program: A 24-hour group living environment, providing room and board for four (4) or more consumers unrelated to the owner or provider in accordance with §62A-2-101,16, Utah Code Annotated, 1953, as amended, and the standards and rules, as adopted by the Utah State Department of Human Services, governing the licensure of Residential Support Programs. A Residential Support Facility provides the necessities of life as a protective service to individuals or families who are experiencing a dislocation or emergency which prevents them from providing these services for themselves or their families. Treatment is not a necessary component of Residential Support; however, treatment shall be made available on request. 

Resort: A facility that serves as a destination point for visitors and generally has recreational facilities for the use of guests and may include residential accommodations for guests. Guest residency is limited to no more than 90 days.

Social Detoxification Facility/Program: A short-term non-medical treatment service for consumers unrelated to the owner or provider in accordance with §62A-2-101,19, Utah Code Annotated, 1953, as amended, and the standards and rules, as adopted by the Utah State Department of Human Services, governing the licensure of Social Detoxification Programs. A Social Detoxification Facility/Program offers room, board, and specialized rehabilitation services to persons who are in an intoxicated state. In a Social Detoxification Facility, consumers are assisted in acquiring the sobriety and drug-free condition necessary for living in the community and places emphasis on helping the consumer obtain further care after detoxification

Temporary Use - Long-term: A use established for a maximum period of 120 days, such use being discontinued after the expiration of 120 days. Long Term temporary uses may include: Temporary signs, Farm or Produce stands; Temporary Commercial Sales such as Christmas Tree Lots, Fireworks Stands; Farmer’s Markets; Construction Offices; Materials and/or Equipment Storage; Seasonal Activities such as Corn Mazes and Pumpkin Patches. Other long-term temporary uses will be allowed if approved by the enforcement officer. The enforcement officer is a member of the Town Council who is appointed by the mayor to serve that function. Any denial of permission from the enforcement officer may be appealed to the entire Town Council. 

Veterinary Clinic: A facility for the diagnosis, treatment, and hospitalization of animals that may include indoor and outdoor animal holding facilities. 

Wholesale Business and Storage: Establishments or places of business primarily engaged in selling of merchandise to retailers; to industrial, commercial, institutional, or professional business users; to other wholesalers, or acting as agents or brokers and buying merchandise for, or selling merchandise to, such individuals or companies.

Add Chapter 21, as follows:

 Chapter 21 - Home Businesses
 
This chapter provides detailed standards for the review of proposed home businesses. The Planning Commission shall approve any application for a CUP for a proposed home business that complies with the standards of this chapter. Compliance means that the proposal meets all absolute standards of this chapter and has a positive cumulative score on the relative standards.

1. Must the owner of a home business be in residence? Yes. The proposed home business must be owned and operated by a current resident of the dwelling in which it is proposed. The right to continue the home business ends if its owner is no longer in residence.

2. Must home businesses comply with the dimensional requirements of Table 2? At a minimum, yes, but the Planning Commission may reject an application for a CUP for a home business where it finds that the existing setbacks are not deep enough to mitigate potential impacts of the proposed home business.

Reworded. Thinking it through, a dwelling in which a new home business is proposed, is where it is. Increasing setbacks to mitigate impacts is impractical. But the Planning Commission could reject a home business where the minimum setbacks are not deep enough.  

3. How much indoor space can be used for a home business? That depends on its location. The indoor space that can be used for a home business is limited as follows. 

a. A maximum of 1500 square feet will be permitted in the C and GMU zoning districts.

b. A maximum of 750 square feet will be permitted in the residential zoning districts.

Applicants must demonstrate compliance with this standard by submitting a scaled floor plan of the dwelling or accessory structure that clearly delineates the area that will be used for the home business. 

4. Can a home business have outdoor workspace or store materials outdoors? Possibly. Proposed outdoor workspaces and the outdoor storage of materials, supplies, equipment, vehicles, or goods for sale associated with a home business will be evaluated using the following standards. 

a. They must fall within the setbacks required by Table 2 of this ordinance, but the Planning Commission may condition approval of outdoor workspaces or storage associated with a home business on the provision of setbacks deeper than those established by Table 2 where it finds that a greater distance from property lines or public ways is necessary to mitigate potential impacts of the proposed home business.

b. The effective buffering or screening of outdoor workspaces or storage associated with home businesses is encouraged. Compliance with this relative standard will be determined by the Planning Commission using the scoring range and weights adopted on the Home Business Checklist.  

Applicants must demonstrate compliance with this standard by submitting a scaled site plan that clearly delineates any outdoor space that would be used for the proposed home business. This drawing must show the required setbacks and any proposed buffers or screening. Where it is proposed to use existing vegetation as a buffer, photographs of that existing vegetation must be submitted. Where the buffer or screening will be installed, a planting plan and/or screening design must be submitted. 
 
5. Are there restrictions on parking or traffic generation by home businesses? Potentially. Home businesses that are reasonably expected to generate parking or traffic congestion along town roads or that have the potential to obstruct access to other properties are discouraged. The potential for congestion will be determined by the Planning Commission using the scoring range and weight adopted on the Home Business Checklist. Among other things, the Planning Commission may consider parking and traffic generated by deliveries and the possibility that the proposed home business will offer classes or stage events.

6. Must a home business provide parking? Potentially. 

a. Off-street parking must be provided at the rate determined by the Planning Commission, consistent with Table 3 of this ordinance. NOTE: That rate may be zero.

b. Where more than one additional off-street parking space is provided, effective buffering or screening of that off-street parking is encouraged. Compliance with this relative standard will be determined by the Planning Commission using the scoring range and weights adopted on the Home Business Checklist.  
 
7. Are there restrictions on potential nuisances generated by home businesses? Yes.
 
a. No home business shall require an NPDES permit, as required by state law.

b. No home business shall require an air quality permit, as required by state law.

c. The storage, use, and disposal of hazardous materials by home businesses shall be permitted only to the extent allowed for residential occupancies by NFPA 1, the 2006 Uniform Fire Code. The Planning Commission may permit an exception for a home business on a parcel of one or more acres upon finding that the proposed home business will comply with all requirements of the 2006 Uniform Fire Code, including requirements for inspections by the fire department.
 
d. No home business shall result in additional outdoor lighting. 

e. No home business shall result in blowing dust or smoke that adversely affects adjoining properties or public ways.

f. No home business shall result in radiant heat or glare from welding equipment or other sources of intense heat or light that adversely affect adjoining properties. 

g. No home business shall generate sound that adversely affects adjoining properties.

8. Must a home business make proper provision for solid waste storage and disposal? Of course.

a. All applications for CUPs for home businesses shall show how any solid waste generated by the proposed home business will be properly stored and disposed of.

b. The Planning Commission may reject an application for a CUP for a home business upon finding that it will generate a type and/or quantity of solid waste that is not compatible with neighboring residences.

9. Can a home business have a sign? Yes. Home businesses may display a single sign of no more than four square feet in size. This may be a freestanding, hanging, projecting, or wall sign. The application for a permit to establish a home business must be accompanied by scaled drawings that show the placement of the sign on the property and/or structure and the dimensions of the sign.

10. Can vehicles associated with the business be parked on residential premises?

a. Only vehicles of 10,000 pounds gross vehicle weight or less can be parked overnight in residential zoning districts. Overnight parking of larger vehicles is not a permitted part of a home business.

b. Where the home business involves the service or repair of vehicles, no more than two (2) vehicles waiting for or undergoing service or repair may be on the premises at any time.

11. Can the operating hours of home businesses be restricted? Yes. The Planning Commission may condition the approval of a home business on limited operating hours.

12. How will compliance with these standards be ensured? 

a. A certificate of occupancy is required for all home businesses. No such certificate shall be issued until all site improvements (landscaping, screening, parking, etc.) required for compliance with any of the standards adopted here are in place. 

b. A CUP is subject to revocation, as provided in Chapter 8 of this Ordinance.

Add Chapter 22, as follows:

 Chapter 22 – Commercial Development Standards

This chapter provides detailed standards for Potentially Compatible commercial uses. The Planning Commission shall approve any application that complies with these standards. Compliance means that the proposal meets all absolute standards of this chapter and has a positive cumulative score on the relative standards.

1. Are there environmental constraints on commercial development in Boulder? Yes.

a. There shall be no commercial development within the Sensitive Lands, Hillside, and Mesa Tops Overlay District established by Chapter 12 of this ordinance or on other sensitive lands, as defined in Chapter 10 this ordinance.

b. Commercial development must provide a vegetated buffer along all watercourses, permanent and intermittent, including irrigation works and wetlands. Where feasible, the buffer along a watercourse shall include the entire riparian or wetland area and an additional upland buffer of at least 25 feet. Where it is not feasible to include the entire riparian or wetland area, the minimum buffer along a watercourse or around a wetland, shall be 50 feet. The minimum buffer along an irrigation ditch shall be determined in consultation with the owner of the ditch. Irrigation works may, with permission of the owner, be moved underground. 

c. Commercial development is encouraged to avoid slopes of 15% or more.

d. An exception may be made to allow utilities and pedestrian trails, or, where no other vehicular access is feasible, an access drive to cross watercourses and their buffers or moderate slopes. Where a crossing is permitted, it shall take the shortest feasible route and disturb the minimum area necessary for its safe functioning.

e. The siting and design of commercial buildings and outdoor spaces is encouraged to preserve views and make use of the site’s natural and cultural features.

2. Must some existing vegetation be retained during construction and occupancy of a commercial development? In some cases.

a. The removal of existing perennial vegetation, particularly trees, that provides buffering, shade, and/or other functions is discouraged.  

b. All vegetation protected in compliance with these standards shall be protected during construction, including clearly marking the permitted limits of grading and, where necessary, the installation of tree wells or other barriers. 

3. Must commercial development manage its storm water runoff? Yes. All development must comply with the requirements of Utah’s Storm Water Management Program. 

 4. Must commercial development provide utilities and access in accord with Town standards? Yes.

a. Utilities must be provided in accord with Chapter 10 of this ordinance and Utah law.

b. UDOT approval is required for access to Highway 12. 

c. Points of access (driveways) to town or county roads must meet state and county standards. 

We may need to be a little more specific about driveway standards, but this makes the point.

d. Undergrounding of utilities is encouraged. 

5. Must commercial development comply with the dimensional requirements of Table 2? At a minimum, yes, but the Planning Commission may condition approval of a commercial use on the provision of setbacks deeper than those established by Table 2 where it finds that a greater distance from property lines or public ways is necessary to mitigate potential impacts of the proposed commercial use.

6. Is the scale of proposed commercial uses directly limited? Yes. 

a. No parcel in the LDR shall have more than 15 total parking spaces serving a commercial use.

b. No parcel in the GMU shall have more than 50 total parking spaces serving a commercial use. 

c. There may also be a dwelling unit on a parcel that has a commercial use. The parking and lot coverage associated with that dwelling would be in addition to what is permitted for the commercial use. 

d. Land use intensity – as measured by the floor area ratio and lot coverage - is encouraged to be compatible with that on neighboring properties. Compliance with this relative performance standard will be determined by the Planning Commission using the scoring range and weights adopted on the Commercial Use Checklist. 


7. Can a commercial use have outdoor workspace or store materials outdoors? Potentially. Outdoor workspaces and the outdoor storage of materials, supplies, equipment, vehicles, or will be evaluated using the following standards. 

c. At a minimum, outdoor workspace and storage must fall within the setbacks required by Table 2. Deeper setbacks may be required for compliance with 1, above.

d. The effective buffering or screening of outdoor workspaces or storage is encouraged/required. If this is a relative standard, compliance will be determined by the Planning Commission using the scoring range and weights adopted on the Commercial Use Checklist. The lack of irrigation water to support effective landscaping is a valid reason for a finding that a proposed commercial use fails to comply with this standard.

e. Outdoor work and/or storage must not occupy required parking spaces.

8. Can a commercial use have outdoor sales space? Potentially. Outdoor sales spaces will be evaluated using the following standards.

a. Outdoor sales areas must fall within the setbacks required by Table 2.

b. Outdoor sales areas may not occupy more than 10% of the parcel’s street frontage up to a maximum of 40 feet.

c. The landscaping of outdoor sales spaces is encouraged/required.

If this is a relative standard, compliance will be determined by the Planning Commission using the scoring range and weights adopted on the Commercial Use Checklist. The lack of irrigation water to support effective landscaping is a valid reason for a finding that a proposed commercial use fails to comply with this standard.

d. Outdoor sales must not occupy required parking spaces. 

9. Are there restrictions on parking or traffic generation by home businesses? Potentially. Commercial uses that are reasonably expected to generate parking or traffic congestion along town roads or Highway 12, or that have the potential to obstruct access to other properties are discouraged. The potential for congestion will be determined by the Planning Commission using the scoring range and weight adopted on the Commercial Use Checklist. Among other things, the Planning Commission may consider parking and traffic generated by deliveries and the possibility that the proposed commercial use will offer classes or stage events.

10. Must a commercial use provide off-street parking? Yes.

a. Off-street parking must be provided at the rate set by Table 3. 

b. Off-street parking is discouraged from occupying more than 60% of the frontage of a commercial development (for corner lots, the frontage along the busiest street).

c. Effective buffering or screening of off-street parking is encouraged. Compliance with this relative standard will be determined by the Planning Commission using the scoring range and weights adopted on the Commercial Use Checklist.  
 
11. Are commercial uses encouraged to moderate their visual impact, as seen from the road? They are. Compliance with these standards will be determined by the Planning Commission using the scoring range and weight adopted on the Commercial Use Checklist. 

a. The long axis of commercial buildings is encouraged to be more or less perpendicular rather than parallel to the road (for buildings on a corner lot, perpendicular to the busiest road). 

b. Long walls facing the road are encouraged to be relieved by the placement of entrances, windows, and other architectural features, including variation of siding materials. 

12. Are there restrictions on potential nuisances generated by commercial uses? Yes.
 
a. No commercial use shall require an UPDES permit, as required by state law.

b. No commercial use shall channel surface run-off onto another property, into irrigation works or a storm water treatment pond, or onto a public way except in compliance with an approved storm water management plan and with permission of the property owner/s.

c. No commercial use shall require an air quality permit, as required by state law.

d. Commercial storage, processing, use, and disposal of hazardous materials is not permitted. It is recognized, however, that some compatible commercial uses may use small quantities of hazardous materials (paint, solvents, and the like). The use of hazardous materials is permitted only to the extent allowed by and in compliance with NFPA 1, the 2006 Uniform Fire Code. 

e. All outdoor lighting fixtures shall bear the International Dark Sky Association Fixture Seal of Approval.

f. No commercial use shall aim or direct light onto another property or public way.

g. No commercial use shall result in blowing dust or smoke that adversely affects adjoining properties or the use of public ways.

h. No commercial use shall result in radiant heat or glare from welding equipment or other sources of intense heat or light that adversely affect adjoining properties or the use of public ways. 

i. No commercial use shall generate sound that adversely affects adjoining properties.

j. Compliance with the Utah Noxious Weeds Act, Utah Code, Title 4, Chapter 17, is required. 

13. Must commercial uses make proper provision for solid waste storage and disposal? Of course.

a. All applications for CUPs for commercial uses shall show how any solid waste generated will be properly stored and disposed of. The Planning Commission may reject an application for a CUP for a commercial use upon finding that the proposed provisions for solid waste storage and disposal are inadequate.

b. Effective buffering or screening of solid waste receptacles is required/encouraged.

c. No use shall serve food primarily in disposable containers, except when such containers are required for take-out service during a public health emergency.

14. Can commercial uses have signs? Yes, but only in compliance with the requirements of Chapter 10 of this ordinance.

15. Can the operating hours of home businesses be restricted? Yes. The Planning Commission may condition approval of a commercial use on limited operating hours.

16. Are drive-throughs or drive-ins allowed? No. Drive-through windows and facilities for drive-in service are prohibited in Boulder. This standard does not prohibit curbside service for people with mobility limitations or during a public health emergency.

17. Are standardized commercial uses allowed? No. Commercial enterprises that are required to use standardized features including architecture, décor, menus, signs, and/or uniforms by contractual, franchise, or other agreements are prohibited.

18. Can commercial uses include accessory dwellings? Yes. 

a. Accessory dwellings for the owner and/or employees are permitted.

b. Provision of affordable housing for employees as part of a commercial development is encouraged. Compliance with this standard will be determined by the Planning Commission using the scoring range and weight adopted on the Commercial Use Checklist.

19. How will compliance with these standards be ensured? 

a. A certificate of occupancy is required for all commercial developments. No such certificate shall be issued until all site improvements (landscaping, screening, parking areas, etc.) required for compliance with any of the standards adopted here are in place. 
b. A CUP is subject to revocation, as provided in Chapter 8 of this Ordinance. 
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TO:


 


Boulder Planning Commission


;


 


Curtis Oberhansly, Zoning Administrator


;


 


Mayor Steve Cox


 


FROM:


 


Lee Nellis, FAICP


 


DATE:


 


August 5, 2020


 


 


SUBJECT: Proposed Zoning Ordinance Amendment


s


 


This memo 


conveys the draft zoning ordinance amendments we have been discussing along with the checklists (which 


are administrative forms, not technically part of the ordinance) needed to use the amendments.


 


T


his obviously requires 


a close reading by all of you


 


befo


re you decide to schedule a hearing on the amendments.


 


Addition


s


 


to


 


the


 


Home Business and


 


Commercial Standards


 


Accessory Dwellings.


 


I d


idn’t think


 


of this 


until I


 


began


 


integrat


ing


 


the use table into the


se


 


proposed 


amendments


,


 


but


 


adding 


accessory 


dwelling


 


makes the


 


draft


 


C


ommercial 


U


se


 


S


tandards more complete


.


 


Beyond 


making it clear 


that accessory dwellings are permitted, 


it


 


also 


seems 


wort


h considering


 


encourag


ing the


 


provision of


 


affordable


 


a


ccessory


 


dwellings for employees.


 


See


 


new 


item 


18 in the draft Commer


cial 


Use Standards.


 


Solid Waste.


 


Solid waste disposal is typically addressed for all uses at some point in local land use regulations, but 


not in Boulder’s. Chapter 10 only addresses hazardous wa


stes. See new item 8 in the proposed Home Business 


Standards and new item 13 in the draft Commercial Use Standards.


 


 


Restaurants.


 


The definition of restaurant in the ordinance was essentially a standard. And a problematic one. Banning 


drive


-


throughs is rea


sonably defensible and 


was


 


done in the draft 


Co


mmercial 


Use S


tandards


. T


he rest, while I agree 


with it, is not as easily defended. 


Towns


 


can’t


 


regulate tenure, which is to say that if Burger King (for example) want


s


 


to buy land and operate a restaurant in Boulder following the same rules as an independent restaurant, the Town 


couldn’t stop it. 


The Town can address 


the standardization


 


issues rai


sed here, 


though


 


not in a definition


, as long as it 


is aware that doing so may invite a legal challenge.


 


See new item 17 in the draft Commercial Use Standards.


 


Finally


,


 


I added


 


language tying the standards to the enforcement provisions of Chapter 8.


 


This w


as not strictly 


necessary


 


but makes it easier for a person interested in establishing a home business or commercial use to 


find


 


most 


of


 


the information they need in one 


place


.


 


 


Notes


 


Having worked through the Table of Uses and associated definitions (many


 


of which 


were


 


more


 


standard


 


than


 


definition)


, 


here are some 


notes


.


 


·


 


I 


did


 


not integrate 


bed and breakfast inns or short


-


term rentals into the standards for home businesses. 


That 


may


 


be desirable in the future, but the Town has worked through these issues recently


 


and it 


will


 


be 


better to wait until experience 


suggests the need for revisions.


 


·


 


Community (farmer’s) markets and farm


 


stands are typically addressed as temporary,


 


not condit


ional 


uses,


 


as are food trucks


. 


I did not anticipate 


the


 


specific needs of these uses.


 


I c


an


,


 


but 


suggest that


 


setting


 


specific standards for this type of temporary use would be a better approach.


 


 


 


·


 


I did not 


include


 


the 


detailed


 


proposed 


standards for “developed campsites” (a new 


use


, not found in the 


current 


ordinance). 


I


nstead, I


 


suggest creating a new chapter that includes these


, 


RV parks


, and guest 


ranches


. 


M


oving RV parks out


 


of Chapter 10


 


would 


make it more usable


 


(


as would placing s


igns in a 


separate chapter). 


I recommend getting past the


 


dra


ft


 


offered here


,


 


then tackling th


ese topics


.


 


 


·


 


I am not proposing changes to definitions that are not 


more or less directly required to support the work 


we have done


 


or that were not proposed by the group working on the use table


.


 


Changes to other 


definitions may be desirable, but are beyond the scope of 


this


 


work, so far.
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